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RESUMEN: La relevancia de la investigacion esta en que los métodos para proteger los derechos en
las relaciones de derecho civil en laimplementacion de la autoridad para disponer de propiedad estatal
y municipal no constituyen un mecanismo legal efectivo que garantice plenamente los derechos e
intereses de poblacion. El propoésito del articulo es publicar los resultados de una investigacion
compleja intersectorial realizada de la practica judicial y del arbitraje de la responsabilidad de los
funcionarios establecidos por las normas de la legislacion vigente en la implementacion de la
autoridad para disponer de propiedad estatal y municipal, identificar problemas legales existentes y

hacer propuestas para su solucion.
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INTRODUCTION.

The research of the selected topic is conducted for the first time. It is not possible to compare its
results with other researches devoted to an approximate topic.

The research hypothesis is based on the assumption that existing gaps in Russian legislation and the

existence of not fully effective legal regulation of the responsibility of officials in the implementation



of authority to dispose of state and municipal property do not ensure the rights and interests of the
population of municipal entities and contribute to corruption.

The purpose of the research is to conduct a comprehensive (cross-sectoral) analysis of the
responsibility of officials, for violating existing legislation, in the implementation of authority to
dispose of state and municipal property, to identify existing legal problems and to make proposals for
their solution.

Obijectives of the research: to investigate the practice of realizing the responsibility of officials for
violating the legislation in the implementation of authority to dispose of state and municipal property;
to make proposals on the improvement (establishment and expansion) of the regulatory legal
regulation of the institution of responsibility of officials in the implementation of authority to dispose

of state and municipal property.

DEVELOPMENT.

Research methodology.

Dialectical method of cognition allowed to ensure the objectivity and comprehensiveness of the
researched phenomena, general scientific methods were used (system, structural-functional, concrete-
historical, comparative-legal), general methods of theoretical analysis (analysis, synthesis,
generalization, comparison, abstraction, analogy, modeling, etc.) and private-science methods
(comparative law, technical and legal analysis, concretization, interpretation, etc.) [6, p. 32-40].

The conducted research is based on the materials of arbitration courts, 418 cases for the period from
2014 to 2017, decisions on which entered into force (Krasnodar, Rostov-on-Don). The goal and
formulated objectives of the research predetermined the choice of a systematic approach to the
research of state and legal categories, including public accountability of officials, which allowed the

Russian legal system to be viewed as a complex, holistic legal phenomenon.



By analyzing of the theoretical basis of responsibility of officials in the field of state and municipal
property protection was used the method of comparative law. Were analyzed the norms of criminal,
civil-law and administrative responsibility under the Criminal Code of the Russian Federation, the
Civil Code of the Russian Federation and the Code of Administrative Offenses of the Russian
Federation.

The normative-interpretational method of research was applied during the analysis of the legal norms
of the Civil Code of the Russian Federation regulating the ways of protecting civil rights (Article 12).
In the process of research, were used private scientific methods of cognition, through which it was
possible to track the movement of civil cases in the courts of various judicial instances (method-
observation), to conduct conversations with litigants (method-conversation) using the method of

content analysis, to analyze regulatory arguments of the courts, in court decisions.

Study results.

Under the current civil law, municipal property is property owned by the urban, rural settlements, as
well as other municipal entities (Article 215) [8]. On their behalf, the rights of the owner to own, use
and dispose of municipal property are implemented by local government bodies. This largely
determines its vulnerability (insufficient legal protection) and increases the factor of crime, which
refers to an event or state that causes a person's determination to commit a criminal act.

In practice, often, it depends on the will of one official whether or not to be property (object) in
municipal ownership. The list of property located in the municipal property of settlements, municipal
districts and urban districts may include not only immovable and movable property, but also land
plots, ponds and even watered quarries. In general, all these forms of the economic basis of local
self-government, in addition to the objects of municipal property (property) are financial resources of

local budgets, as well as property rights of municipalities (Part 1, Article 49) [9]. A specific list of



objects of municipal property (property) is determined by the specific features of their legal status
(type of education), development plans, the size of the territory, and other factors.

Property in municipal ownership is assigned to municipal enterprises and institutions for possession,
use and disposal in accordance with the Civil Code, and local budget funds and other municipal
property that are not attached to them constitute the municipal treasury of the corresponding urban,
rural settlement or other municipal entity. A specific feature of the legal status of municipal property
is its target character. Objects of municipal property are designed to address issues of local
importance, meet housing and communal, socio-cultural, domestic and other needs of the population
living in a particular territory.

In the event that municipal entities have the right to own property that is not intended to address issues
of local importance, such property is the subject to conversion (change of purpose) or alienation in
the manner and within the time limits established by the current federal legislation. Bodies of local
self-government have the right to transfer municipal property for temporary or permanent use to legal
and physical persons, state authorities, other bodies of local self-government, to make other
transactions in accordance with the civil legislation. Privatization takes a special place in the list of
alienation types of municipal property. Its procedure and conditions are determined by municipal
legal acts, which must comply with federal legislation [10].

However, as shown by the conducted research of law enforcement practice of local self-government
bodies, the research of judicial and arbitration reviews of civil cases in courts of different instances
[11, 12, 13], in many cases (systematically) compliance with the legislation on the protection and
conservation of municipal property is not in the interests of population of municipalities. There are
numerous facts of offenses of land legislation. In a number of cases, only signs of corruption crimes
are seen, in the absence of a legal crime. In support of this conclusion, we can give a few most

illustrative examples, given the limited volume of this publication.



In accordance with the Decision of the City Duma of Krasnodar from 22.03.2012, No. 28 Clause 17,
which approved the privatization program, municipal property objects of the municipal entity
Krasnodar City for 2012 "the municipal unitary enterprise” Krasnodar City Pharmacy
Management"(hereinafter - MUE) was privatized by reorganization in the form of transformation
into a limited liability company (hereinafter - LLC) "Pharmacy Kuban".

The authorized capital of the new economic company created in the process of privatization was
determined in the amount of 84 million 795 thousand rubles, which significantly exceeded the size
established for the small business entities (100 thousand rubles), established by federal legislation.
Only by this criterion the municipal unitary enterprise could not be transformed into a limited liability
company. Moreover, during its privatization, the city administration did not take into account two
other indicators: the average number of employees and the annual revenue from the sale of goods.
At the time of privatization, 596 people worked at the enterprise, and its annual revenue was 769
million 431 rubles. And for these two indicators, the municipal unitary enterprise also could not be
transformed into a limited liability company.

Despite this, the legal divisions of local government (the City Duma, Administration) ignored the
requirements of federal legislation on privatization and their position in courts justified, guided by
municipal non-normative acts and instructions of the city administration. Municipal Unitary
Enterprise "Krasnodar City Pharmacy Management" was established in order to provide the
population with medicines and was a pharmaceutical organization in accordance with the charter. Its
structure included 24 pharmacies and 10 pharmacy points.

The legal position of representatives (officials) of local government in the court was that the
implementation of pharmaceutical activities is not included in the powers of local government, and
non-core property is a subject to alienation in accordance with the obligation provided for in part 5

of Art. 50 of the Federal Law No. 131-FZ. Moreover, it was argued that previously approved



municipal legal acts (1997) MUE was not included in the structure of the municipal health system.
Therefore, they concluded: the position of art. 30 of the Federal Law on Privatization, which prohibits
the privatization of health facilities, does not apply to the decision to privatize.

After consideration in the Arbitration Court of the Krasnodar Territory (May 15, 2014), then in the
Fifteenth Arbitration Appeal Court in Rostov-on-Don (October 17, 2014), the Arbitration Court of
the North Caucasus District at the cassation instance on May 12, 2017 took a final and legal decision
(Case No. A32-38741 / 2013): “PemieHrie O NPHBATH3ALUH MYHHUIMIIAILHOIO YHHTApHOTO
npennpusaTus myTem mpeoOpazoBanus ero B OOO «Antexka KyOanb» sBiseTcs CHEIKOM,
COBCleCHHOﬁ HCHOPMATUBHBIMH AKTaMH. B pe3yJibTaTeC HX Ka3HU OblIa HE3aKOHHO CO3JaHa
KOMMCPYECKaAsA OpraHu3alus. HpaBo MYHI/ILII/IHaJIBHoﬁ COOCTBEHHOCTH Ha YHpaBJICHUC FOpOI[CKOﬁ
COOCTBEHHOCTBIO (HY6J'II/I‘IHOC npaBo) MMPpEKpalmaeTcsa, TaK Kak COOCTBEHHOCTHL HMEET npaBo
COOCTBEHHOCTH y 06H_ICCTBa C OFpaHquHHOﬁ OTBETCTBCHHOCTBIO. cDEII(TI/I‘-IGCKI/I, CO3JaHHas
KOMMCPYECCKasA CTPYKTypa (CCTB MYHUIUIIAJIBHBIX aHTeK) TOTOBWJIACH K ITPOJAXXC YaCTHOMY JIMIY 110
OeHE, HAMHOI'O HUKC pLIHO‘-IHOfI.

Taxum 06pa30M, MYHUIUIIAJIBHBIC HCHOPMATHBHBIC AKTbl HAPYIIAOT IIpaBa MYHHIUIIAJIBHOTO
obpa3oBanus (HaceneHusi) ropoaa KpacHonapa, MOCKONBKY OpraHbl MECTHOTO CaMOYIpaBJICHUS
pacmopspKaroTcs MYHUIUNATBHOH COOCTBEHHOCTBHIO C HAapyIICHHEM YCTaHOBJICHHOTO MOpSJIKa,
3aKpEIUIEHHOT0 B (he/iepaIbHOM 3aKOHOaTeNbCcTBE. B pemenun ApOuTpakHOTo Cya KacCalluOHHON
WHCTaHIIUH OBUT IPUBECH JONOIHUTEIbHBIN apryMEHT, 4TO COTJIACHO MOAIYHKTY 2 MyHKTa 4 cT. 29
@enepanpaoro 3akona oT 21.11.2011 r. Ne 323-@3 «O6 ocHOBax OXpaHbl 370pPOBbSl TPAKIAAH B
Poccuiickoit @eaepannny MyHHUIUIIAIbHAS CUCTEMA 3APABOOXPAHEHUS COCTOUT U3 MEAULIMHCKUX U
q)apMaI_[eBTI/I‘ICCKI/IX OpFaHHSaHHﬁ, MMOJYMHCHHBIX OpraHaM MYHUIUIIAJIBHOTI'O CaMOYIIPaBJICHHA.

MpaBUTEILCTBO [14].



Ho ectb cnpaBennuBeiii Boripoc. [TouemMy HU OAMH U3 MECTHBIX YUHOBHHUKOB HE MOHEC KaKUX-IHOO
HakKazaHui, MO KpalHeW Mepe aaMuUHHCTpaTUBHBIX? OtTBeT mnpoct. Y Hac B Poccum Her
aJIMUHHUCTPATUBHONW OTBETCTBEHHOCTH B cdepe oxpaHbl MYHHUILUMATBHONH coOcTBeHHOCTH. Ecim
Takasi OTBETCTBEHHOCTh CyllecTByeT B cooTBeTcTBUM ¢ Komekcom Poccuiickoii denepaunu 00
aJMUHUCTPATUBHBIX IpaBOHApYLIEHUAX [15], TO COOTBETCTBYIOIIME TPABOOXPAHUTEIBHBIE OPraHbl
MOTYT oOIEepaTuBHO (OBICTPO) MPOBECTH AaJMHUHUCTPATUBHOE pacclelOBaHUE, TPUBIEYD K
OTBETCTBEHHOCTH JOKHOCTHBIX JIMI] MECTHOTO CaMOYTIPaBJICHHUSI U IPEOTBPATUTH F'OJIbI Cy1€OHBIX
pa3OupaTenbCTB.

HccnenoBanue marepuanoB CyneOHOW W apOUMTpakHOM MPaKTUKH IOKa3allo, YTO HE TOJIBKO B
MYHHIIMIIATbHOW COOCTBEHHOCTH, HO M B COXPaHEHHH U HUCIIOJIb30BAHUU 3€MEIb B MyHHUIIUITATbHBIX
00pa3oBaHUAX CYIIECTBYIOT cepbe3Hble mpobiembl. HeoOxomumo pa3paboTaTh W MpUHATH Oolee
3¢ (eKTHBHBIE MEPBI 10 COXPAHCHHIO MYHHUIIMTIATBHON COOCTBEHHOCTH U OOIIECTBEHHBIX 3E€MEJb.
Kak mnoxa3biBaeT mnpaBONpUMEHUTENbHAS TMPAKTHKA, OJHOM CYHIECTBYIOUIEH T'pakIaHCKOM
OTBETCTBEHHOCTH HEJ0CTATOYHO.

Ha namn B3risia, usmeHeHust B heiepadbHOM 3aKOHOATENbCTBE IaBHO Haszpenu. Heobxonumo (mpu
OTCYTCTBHH MIPU3HAKOB COBEPIICHUS YTOJIOBHBIX MPECTYIUICHHH ) IpUMEHEeHHe OoJiee )KeCTKUX Mep -
BBE/ICHUE aMUHUCTPATUBHON OTBETCTBEHHOCTHU 3a JOJDKHOCTHBIX JIUI. B KOHKPETHBIX CaHKIMSIX
JIOJKHA MCTIONIB30BaThCs Takas (hopMa aIMUHICTPATUBHOTO HaKa3aHuUs, Kak AuckBanmudukamms. [Tox
YIpO30il €ro UCIOIb30BaHUS YMHOBHHKHU OYyIyT Oo0Jiee BOCIIPHUMMYHUBHLI K MPUHATHIO PEIICHUN 00
OTUYXKICHHM  MYHHIIMIIAJTLHOW  COOCTBEHHOCTH, OTYYXKICHHHM TOCYJApPCTBEHHOW  3EMIIH.
JluckBanuQuKanus 3aKII0YaeTcs B JIMIICHUU (U3MYECKOTO JIMIA TpaBa 3aMenaTh JOJHKHOCTH
rOCYJapCTBEHHON TpPakKTaHCKOW CIIy>KOBI, JODKHOCTH MYHHUIUIAIBHOW CIyXOBI, yHpaBICHUS
IOpUJIMYECKUM JIMIIOM U B UHBIX CIIy4asX, MPEeayCMOTPEHHBIX 3aKOHOAATEeNbCTBOM Poccuiickoit

®enepanuu (ctatbs 3.11) [15 ].



OTO NOJOXUTEIbHO CKa)XXETCs Ha pa60Te ap61/ITpa}KHLIX CYyHOB. Kak moxaswiBaet IIpaKTHKa,
pEeIICHNs, HE3AKOHHO BEIHCCCHHBIC JOJIPKHOCTHBIMU JIMIAMHA OPraHOB MECTHOI'O CaMOYIIpaBJICHUSA B
ap6I/ITpa}KHBIe CyIbI, paCCMATPUBAIOTCA I'OJaMU, oe3 ,Z[OJ'I)KHOI71 T'JIaCHOCTH, oe3 MMPUBJICUCHUA CPCACTB
MaccoBOH I/IH(bOpMaHI/II/I u 06IHeCTBeHHOCTI/I. Kaxk IIpaBHJI0, OHU ITPOXOJAT BCE Cy,I[e6HBIC HMHCTAaHIINHU
(CHa‘IaJ'Ia arCJsinuOHHasA 1N KaccaHI/IOHHa}I).

3aqaCTy10 MNpEACTAaBUTECIIN OPraHOB MECCTHOI'O CaMOYIIPABJICHUA JOKA3bIBAIOT B ap6I/ITpa)KHBIX cyaax
HOPUINYCCKYHO 000CHOBaHHOCTD pe].HeHPIfI, INPUHATBIX II0 OTYYXKICHUIO MYHI/ILIHHaHBHOﬁ
CO6CTB€HHOCTI/I, IpuBaTU3alliv, UTHOPUPYA SBHBIC HAPYIICHUA (benepaJleoro 3aKOHOJAaTCJIbCTBA.
DTO HEBO3MOHO OOBSICHUTH HE3HAHHEM HOPMAaTUBHBIX 4AKTOB, ciaboit HpaBOBOﬁ IIOAT™ OTOBKOM
COOTBCTCTBYIOIINX YAHOBHUKOB B OpraHaXx MECTHOI'O CAMOYIIPpaBJICHUS. IIo HamemMy MHCHULO, 3/1ECh
MPOUCXOAUT CKpPbITAd KOppPYIIH. B HACTOAIICE BPEMA OTKPLBITAsA Kpaxka MYHHHHHaHLHOP'I
COOCTBEHHOCTH YXOOUT B MMPONUIIOEC, YTO ITOBJICKJIO 3a coboii YTOJIOBHYIO OTBECTCTBCHHOCTD. CeI‘OIlHH
METOL HpI/IOGpCTCHI/ISI MYHHHI/IHaHLHOﬁ COOCTBEHHOCTH C HCIIOJIb30BaHUEM rpaxJIaHCKOT' O
3aKOHOAATECJIBCTBA IMTYTCM HC3dKOHHBIX CACIIOK CTAJl aKTYaJIbHBIM.

Meanwhile, typical problems with security are not only in municipal facilities, they are inherent in
state property. An example of this can serve as materials of civil case No. A32-11732/2017; 15AP-
15145/2017, examined by the Fifteenth Arbitration Appeal Court on October 4, 2017 in Rostov-on-
Don [12].

As follows from the case file, the head of the administration of the Novokubansky district of the
Krasnodar Territory, in violation of the requirements of the legislation, transferred eight commercial
land plots owned by the subject of the Russian Federation to the Krasnodar Territory under the
agreement for 10 years. In the operative part, the court stated that the arguments set out by one of the
parties in the appellate complaint are based on a misinterpretation of the norms of substantive law.

Therefore, the court of the second instance left the decision of the Arbitration Court of Krasnodar



Region unchanged, and the appellate complaint was not satisfied. Under the court's decision, all land

plots were returned to the property of the Krasnodar Territory to the Property Relations Department.

In this case, the question has not been clarified.

Why did the head of the district administration conclude a lease agreement for agricultural land with

a total area of several hundred hectares with a gross violation of the law? The commercial structure

(ARGUS Capital LLC), having received land for lease, did not intend to deal with land cultivation,

but immediately concluded an agreement on assignment of rights and obligations of the lessee with

another commercial organization (LLC Novator), relying on the fact that it would go steady income

from the lease of land. The above facts were not of interest to law enforcement agencies.

The results of the research show that there is a need to introduce appropriate amendments to the Code

of Administrative Offenses of the Russian Federation with a view to improving and increasing the

effectiveness of the legal mechanism for protecting public property, the rights of the population of

municipalities, and bringing those responsible to justice. In administrative law, the regime of using

public lands is not singled out separately among the objects of protection. It is proposed to amend

the Code, including the following legal norm:

"Article 7.24.1.

Established by law, violation of the procedure for the disposal of immovable property and land plots

in public (state or municipal) ownership:

1. An order by an official of a public authority or a local government body of immovable property
objects that are in state or municipal ownership without complying with competitive procedures
or with violation of the procedure established by law - shall result in a warning or suspension for

a period of one to three years.



2. Disposal by an official of a public authority or local government body of land plots in state or
municipal ownership located within the boundaries of the common use area or areas that are seized
or restricted in civil traffic - entails a warning or suspension for a period of one to three years".

The implementation of our proposal will not only protect the property and other rights of the

population of municipalities, but will increase the effectiveness of the fight against corruption in state

authorities and local self-government. The introduction of administrative responsibility for officials
will allow for pre-emptive action against this category of offenders.

As shown by the research, takes place the problem of the security of municipal and state property.

The scientific hypothesis of the research was fully confirmed.

CONCLUSIONS.

The results of the research allowed to propose the draft of a new article 7.24.1 of the Code of
Administrative Offenses of the Russian Federation "Established by law, offense of the procedure for
the disposal of immovable property and land plots in public (state or municipal) property ". For this
offense of the sanction of this article is provided administrative punishment for officials in the form
of a warning or disqualification for a period of one to three years.

The significance of the research is determined by its relevance, novelty, and conclusions. The
conducted research theoretically develops and expands the institution of responsibility of officials in
the implementation of authority on the disposal of state and municipal property.

The conclusions contained in the article can be used for further researches of problems related to
liability in the sphere of public property relations.

The proposal to improve the legal mechanism for the responsibility of officials, the introduction of
its new type, is aimed at bringing the current administrative legislation in line with the challenges of
time and the generated reality. This will reduce the level of corruption at the level of municipal

authorities. Separate provisions of the article can be used not only in the normative and law



enforcement activities of local government bodies, but also by writing various academic publications,

in the teaching of a number of legal disciplines.
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