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ABSTRACT: The article discusses the theoretical and legal foundations of the institution of
mediation in the Russian Federation. The authors formed legal constructions of a settlement
agreement, as well as legislation on a system of pre-trial procedures for resolving disputes. The

institutions of conciliation procedures and settlement are analyzed.
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INTRODUCTION.

At present, more attention has been paid to the development of the mediation institute in Russia,
scientific research in this area has intensified, scientific discussions are ongoing, in particular, on
the possible directions of mediator activity [Bizhan N.R., Komarov S.A. (2012), p. 50-54; Gavritsky
A.V., Kobleva M.M. (2019), p. 26-29]. However, the effectiveness of the institution of mediation is
reduced due to the low legal education of the population. Hence, the progressive development of the
institution of mediation is possible only with a significant change in legal awareness in society.

In many countries of the world, the norms of customary law were mainly applied (Serbia, the
Netherlands, USA, Austria, Canada, Australia, Bulgaria and other countries), mediation is part of
the legal system and culture [10]. In these countries of the world, relevant legislation has been
adopted that promotes the development of the mediation institution [Borisova E.A. (2011), p. 18-

29].
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In the historical past, a world deal was called a “world”, “peace agreement”, “world record”,
“amorous tale” or “final agreement”, which was recorded in a “row or final letter”. The term "final"
itself indicated the end of the reconciliation, which was not subject to revision. “Mediation is a
special form of mediation,” and mediation is a broader legal category than mediation. It should be

noted that “mediation is one of the alternative ways of resolving conflicts [Ts. A. Shamlikashvili //

URL: http://www.mediacia.com/].

Mediation is a procedure of voluntary reconciliation of conflicting parties by involving a mediator

in negotiations [6].

DEVELOPMENT.

Research of methodology.

Theoretical and methodological provisions were presented by the works of Russian scientists on the
organization and activities of the mediation institute, the conclusions and suggestions received in
the course of fundamental and applied research in this area in modern realities, as well as the related
problems in perceiving the mediation institution as a necessary component of legal culture.

The study used such scientific methods of cognition as analysis and synthesis, comparison,

observation, forecasting, and deduction.

The results of the study.

Firstly, the process of creating an institution of conciliation procedures and a settlement agreement
in Russia was launched at the end of the 14th century. The foundation for the formation of the legal
structure of a settlement agreement was laid in the second half of the 19th - early 20th centuries in
Russia. It was then that an integrated system of views on conciliation procedures was actively
developing [Salimzyanova RR, Sabirova L.L. (2012), p. 218]. Alternative dispute resolution is a
process aimed at resolving disagreements of conflicting parties, based on voluntariness, equality,

taking place outside the state judicial system [Klementov V.L. (2012), p. 9].


http://www.mediacia.com/
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Secondly, in the historical past, many traditional cultures valued the figure of a mediator along with
priests and leaders, and sought their help in resolving conflicts. In the process of evolution, the
institution of mediation has become more effective, eliminating significant shortcomings in the
conduct of conciliation procedures. For example, at that time, confirmation that the transaction was
concluded and both parties were satisfied with its conditions, it corresponded to their interests -
there were enough handshakes with witnesses and the parties had to fulfill their obligations
voluntarily, as the transaction was mutually beneficial. So, the formality of the transaction was
absent, and moral standards were of great importance.

Thirdly, the Federal Law of the Russian Federation “On an Alternative Dispute Resolution
Procedure with the Participation of a Mediator (mediation procedure)” dated July 27, 2010 No. 193-
@3 [9], which established the mediation procedure as an alternative way to resolve disputes,
actually changed the pre-existing practice of pre-trial proceedings.

Decree of the Government of the Russian Federation dated December 27, 2012 No. 1406 (as
amended on December 24, 2018) “On the federal target program“ Development of the Russian
judicial system for 2013-2020 [10] set the task of more active use of information technologies,
which will significantly reduce the load on courts, including arbitration and arbitration, as well as
improve the quality of decisions, and the use of mediation will minimize the participation of state
mechanisms and increase the effectiveness of the judicial system.

Mediation is a modern and technological tool of civil society. It should be remembered that in some
cases the participation of the court as a body administering justice is mandatory and requires
consideration of the case in a court of general jurisdiction. Consequently, it cannot be argued that

mediation can replace legal proceedings.
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The content of the mediation procedure, as promising for our country, is that the mediator assists
the parties in negotiating and helps to achieve a mutually beneficial solution to the case. The value
of mediation is that flexibility, informality, and an economically quick procedure allow the parties
to the conflict to resolve disputes, while continuing business cooperation and developing
partnerships.
According to the current Russian legislation on mediation, disputes arising between entities can be
resolved with the help of media technologies that arise from relations in the field of civil law,
business law, etc., with the exception of collective labor disputes, as well as disputes affecting the
interests of third parties.
Mediation and the judicial procedure for the settlement of disputes differ from each other, in
particular:
- The mediator, as a mediator in the settlement of disputes, does not issue a final verdict.
- The rules of procedure for the consideration of disputes by mediation entities are established
independently.
- The duration of the mediation depends on the initiative of the subjects of the dispute.
The Federal Law on Mediation outlines three types of agreements on which the mediation
procedure is based. In addition to the mediation agreement concluded by the parties at the end of the
conflict resolution, the mediation procedure includes an agreement on the application of the
mediation procedure and an agreement on the conduct of the mediation procedure. The mediation
agreement, as a general rule, is the last, is the most significant of the three for civil circulation.
The result of the conciliation procedure is the execution of a mediation agreement, which contains
information: about the parties and the subject of the dispute; about the mediation procedure and the

mediator; obligations agreed upon by the parties, terms and conditions for their implementation.
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A mediation agreement, in contrast to a court decision, is a civil law transaction. And violation of
its terms by the parties may entail consequences provided for by civil law for non-fulfiliment or
improper performance of obligations, including termination of the agreement in court.
The specified document, unlike a court decision, is not subject to publication in the public domain.
The settlement of the dispute through the mediation process, regardless of its results, does not
detract from the parties' rights to apply for judicial protection [S. Nikolukin (2013), p. 62].
Currently, the legislator has paid insufficient attention to protecting the rights of the parties to a
mediation agreement. The current situation is aggravated by the proclamation of the principle of
voluntariness in the performance of a mediation agreement, which is simultaneously one of the key
principles in mediation, which excludes, according to some researchers, the possibility of its
enforcement.
The legislation on mediation determines that the mediation agreement is executed on the basis of
the principles of voluntariness and good faith of the parties. The establishment of the principle of
voluntariness in the performance of a mediation agreement has generated numerous discussions in
the legal literature. The main issues are the issue of protecting the rights of a bona fide party in case
of non-fulfillment or improper execution of a mediation agreement and the possibility of its
enforcement.
There are opinions in the literature that the implementation of a mediation agreement is not always
ensured by the possibility of applying coercive measures, since this contradicts the very essence of
the mediation procedure. In support of such positions, it is argued that mediation itself is a
voluntary procedure, during which the parties independently agree on mutually beneficial

conditions.
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With this in mind, it is assumed that the parties are interested in the conscientious and voluntary
execution of the mediation agreement concluded by them, and the availability of ways to protect the
rights of the parties in case of non-fulfillment or improper execution of the mediation agreement
will be contrary to the basic principle of mediation - the principle of voluntariness. Scientists note
the inconsistency of legislation regarding the implementation of a mediation agreement.
It should be noted that in the mediation agreement, the parties as a result of the settlement of the
dispute jointly defined their new obligations instead of the previous ones. Consequently, the parties
voluntarily assume certain rights and obligations in accordance with the terms of the mediation
agreement.
The principle of voluntariness in relation to the implementation of a mediation agreement is
interpreted differently. So, some authors argue that in this case, the principle of voluntariness is
expressed in the voluntary conclusion of the contract and, thus, the assumption of obligations
(freedom of contract).
A mediation agreement concluded as a result of a mediation procedure, by virtue of the principle of
freedom of contract, can be concluded in any form (Articles 421, 434 of the Civil Code of the
Russian Federation) [3]. Citizens and legal entities are free to conclude a contract. No one has the
right to force the parties to conclude a mediation agreement. In the event that no agreement on
disputed legal relations has been reached, the mediation procedure is terminated on the grounds
established by Article 14 of the Federal Law on Mediation [8].
It should be noted that the proclamation of the principles of voluntariness and good faith in the
performance of a mediation agreement does not affect the possibility of applying methods of
protection and measures of responsibility to the guilty party in case of non-performance or improper

execution of the mediation agreement. The indicated possibility extends to the mediation
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agreement, which is both a civil law transaction, and approved by the court as a settlement
agreement with the peculiarities inherent in each of these types of mediation agreement [3].
Compulsory execution of a mediation agreement is possible subject to its approval by the court as a
world agreement. The terms of a mediation agreement, which is a civil law transaction, can also be
enforced, but only after a court ruling on a new dispute arising from the non-execution or improper
execution of such a mediation agreement as a contract and issuance of a writ of execution based on
such a decision.

An indication of the application of the principles of voluntariness and good faith in the performance
of a mediation agreement at first glance deprives the parties of guarantees for the protection of their
rights by the state. However, in reality this is not so. The consolidation of the principle of
voluntariness in the execution of contracts and other bilateral agreements does not deprive the party

of protection from unfair behavior of the other party.

CONCLUSIONS.

Based on the foregoing, it can be concluded that mediation in Russia existed long before the
adoption of the 193-FZ and was often used based on Mr. customary law. Today, mediation is
becoming an independent phenomenon of Russian legal reality. In this sense, mediation can be
considered as a complex interdisciplinary institution, which combines the norms governing relations
related to the settlement of disputes in the framework of conciliation procedures.

The reasons for the unpopularity of the mediation institution in our country compared to other states
are: insufficient level of legal culture of the population, low level of information about the
institution of mediation. It is necessary to work to popularize mediation and its procedural

technologies for the settlement of disputes among the general population.
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