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INTRODUCTION. 

In the early 1990s, in the context of creating a new domestic financial and economic infrastructure 

and developing entrepreneurship, in addition to the law and civil law contract, additional sources of 

legal regulation were required. Therefore, in 1994, the concept of “custom business practice” and its 

definition were included in the Civil Code of the Russian Federation.  

There were references to custom in the domestic legislation of the Soviet period, for example, in the 

USSR Merchant Shipping Code (1968), but the indications of custom contained there dealt primarily 

with international trade. In contrast, domestic law allows for the use of customs within the national 

legal system. We are talking not only about the customs of business practices operating in 

entrepreneurship, but also about local, national customs - in particular, in environmental management 

and the social organization of ethnic communities.  

Usually, legal rules will not lose their significance in the future, since it is impossible and inexpedient 

to provide all the nuances of a legal relationship in a law or in an agreement. Customs are also quite 

active in the field of private international law, especially in international trade and merchant shipping. 

DEVELOPMENT. 

Methodology. 

The methodological basis of the research consists of general scientific and private scientific. The 

analysis method was used in the interpretation of the study of special legal literature. The synthesis 

method was used to substantiate the conclusions of the conclusion of the work.  

Discussion and results. 

Legal custom is an authorized state-protected rule of conduct that has developed as a result of its 

actual application for a long time (Zaitseva et al., 1997; Utyashev, 2008). 
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By custom, as a kind of social norm, we mean a rule of behavior that has developed on the basis of a 

constant and uniform repetition of these actual relationships, which has become familiar and 

recognized by society (Kovalenko, 2019). However, not any custom becomes legal, but only one that 

receives official recognition of the state, that is, receives legal force.  

Legal custom is distinguished by the certainty of the rule, the continuous and uniform nature of its 

compliance. The norms of legal custom are often expressed in proverbs, sayings, aphorisms. 

For modern studies of the essence and functional role of custom within the framework of the general 

theory of state and law, one of the priority areas is the development of the theoretical foundations of 

customary law. 

Classical Roman law, the formation of which stretched for many centuries, quite often turned to the 

customs of the state, which were partially reworked in the process of lawmaking, and partially 

included in the first collections of legal norms without significant changes. This is evidenced by the 

Laws of the XII Tables. Later Guy Institutions in a number of articles also point to customs. A similar 

situation was observed in other societies. In ancient Greece, for example, the Laws of Dragon were 

based on customary law.  

G. F. Shershenevich pointed out the prevailing importance of legal norms established by the power 

of domestic relations in the formation of customary law (Shershenevich, 1995).  

M. M. Kovalevsky, in a number of his publications on the customary law of the highlanders of the 

North Caucasus, also noted the archaic nature of the tribal and community relations, which were 

subsequently replaced by relations of an early state type with subsequent changes in the legal system 

(Kovalevsky, 1886). 

Thus, the first researchers of customary law clearly pointed out the importance of custom in the 

formation of the regulatory system of early societies (Kovalenko, 2019; Komarov et al., 2014; 

Faryma et al., 2014). 



 

4 

At the very beginning, the legal practice did not have material fixation, which complicated its 

application by the need to first prove in court that this legal custom exists (Lukasheva, 2007; Kozlova 

et al., 2008). At a certain stage of development, the legal custom began to be sanctioned in writing or 

to be fixed in writing, being modernized into a regulatory legal act. 

For legal custom, the following conditions are required: 

 Recognition of custom as a legal society in which it has developed. 

 The presence of a certain age of custom, that is, the period of existence. 

 Custom should not be contrary to public policy or should be reasonable. 

In addition, it is natural that the state will protect (sanction) only that custom that meets the goals and 

objectives of state power. 

Custom is conservative in nature. It consolidates what has developed as a result of prolonged social 

practice. The state treats different customs differently: some forbids, others approves and develops. 

In the history of Russian law there were normative legal acts containing a direct reference to custom, 

such references referred, for example, to the land use order in the 20s of the 20th century. 

The state authorizes only those customs that do not contradict, are consistent with its policy, with the 

moral foundations of the existing way of life. Customs that are contrary to public policy, universal 

morality, as a rule, are prohibited by law. 

CONCLUSIONS. 

Legal custom is a custom, the application of which is ensured by state sanction. It should be 

distinguished from custom, which is a moral norm, religious rule, mores. Validation of a custom can 

be carried out by the perception of its judicial, arbitration or administrative practice. The decision of 

the state body in which the custom is applied is recognized by the relevant state and can be enforced. 

There are several components of a legal custom as a source of law: 
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 A legal practice as a source of law is a repeatedly and not widely applied rule of conduct that 

reflects the content of public relations, which has been given the form of positive law, that is, it 

is a custom authorized by the state. 

 The inextricable relationship of content and legal form allows us to formulate the meaning of the 

term “customary law”. This gives reason to believe that the origin of customary law begins with 

the customary norm, which at a certain stage in the development of society acts as an indicator of 

the most important, vital social situations, applies to all who fall under its content and that in the 

future it will become positive law. 
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